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Current Lopics. 


TATE bar associations are sometimes 

more ornamental than useful. This is 
not the case, however, with the Pennsylvania 
Association. While sociability, mental relax- 
ation and the amenities of life are not for- 
gotten, each sees 


reform undertaken or accomplished. 


year some important 
At the 
fourth annual meeting, which is to be held at 
the Delaware Water Gap, on Thursday, July 
7, and Friday, July 8, action will be taken on 
the report of the committee on law reform, 
which embodies several recommendations of 
first importance. One of these is that the 
“ Rule in Shelley’s Case ” be abolished, as it 
has already been in twenty-three States of 
the Union. Put in plain language, this 
“ancient and hoary nuisance” provides that 
when an estate is left to a person for life, and 
at his death to go to his heirs, he takes the 
estate in fee simple himself, and becomes the 
sole proprietor, without reversion to any- 
body who follows him. He can dispose of 
the estate by sale or transfer or will, or by 
any other method of alienation, just as if he 
had purchased it for cash. After a thorough 
review of the history of this celebrated rule, 
the committee ask: “What good purpose 
does a continuation of this rule serve? With 
entailments and perpetuities barred by stat- 
ute, it is not needed to assist in the alienation 
of property. * * * It sets aside the 
plainly expressed intent of the testator; it 
defies all rules of construction, and arbitra- 





rily deprives devisees of their estates.” 
It is indeed high time this indefensible | 
Vox. 57 — No. 26. 


legal paradox were swept away forever. Of 
the two bills affecting judicial machinery, 
one is intended to give the Superior Court 
its full share of appealed cases, and to obviate 
the difficulties experienced in practice under 
the act constituting the court. The proposed 
statute follows the lines of Judge McPher- 
son’s recommendation at the association 
meeting a year ago, and the judges of the 
Superior Court have given it their formal 
approval. The other judicial reform pro- 
poses the creation of county courts of a lim- 
ited civil and criminal jurisdiction. <A 
constitutional amendment authorizing the 
legislature to establish such courts is first 
proposed, as the existing sections in regard 


| to justices of the peace and aldermen render 


Jegislative authority dubious. If adopted 
(and this postpones the reform at least three 
years), the legislature will be asked to limit 
the jurisdiction of magistrates, justices and 
aldermen to cases of $25. By the existing 
Constitution the limit on magistrates in Phil- 
adelphia is $100. A county court of record 
under the Common Pleas will then be estab- 
lished by act for every 100,000 of population, 
which would give the city twelve, with 
judges elected for ten years, paid $3,500 a 
year, sitting every month but July and Au- 
gust, hearing civil cases up to $500 with or 
without a jury. Of the need and value of 
this court no doubt exists. Its lack, espe- 
cially in Philadelphia, is a standing disgrace 
and a scandalous denial of justice, particu- 
larly to the poor. Two bills reported by the 
law reform committee revise the insolvency 
statutes and make one verdict in ejectment 
cases conclusive. The insolvency act pro- 
posed is based on the road principle that 
“ equality is equity,” and discourages prefer- 
ences, Among the papers to be read at the 
coming meeting are the following: “ Expert 
Testimony,” by Hon. Gustav A. Endlich; 
“The Study of the Common Law,” by Wm. 
Draper Lewis, and “ Some International As- 
pects of the Cuban Question,” by Hon. John 
V. L. Findlay, of Baltimore. 


A decision of considerable importance to 
savings banks and depositors therein was 
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recently handed down by Judge Clearwater, 
of the New York Supreme Court. It was in 
the case of Margaret Cosgriff v. The Hud- 
son City Savings Institution. On December 
7, 1897, Bridget Cosgriff, who was on her 
death bed, took from under her pillow a pass 
book in which were entered deposits made 
by her in the defendant institution, aggregat- 
ing nearly $1,300. She gave it to her daugh- 
ter Margaret, telling her to take it to the 
bank, taking the attending physician with 
her, to get the money and keep it for her- 
self, as she was the only one who had ever 
done anything for her mother. The young 
lady took the book, but postponed going to 
the bank until the next day, when her mother 
died before she presented the book at the 
bank. On January 6, 1898, accompanied by 
her counsel, she went to the savings institu- 
tion, presented an affidavit stating these 
facts, and demanded the amount of the de- 
posit The bank refused to pay unless she 
gave it a bond of indemnity, because the 
young lady’s father, one sister and two 
brothers were yet alive. It was admitted 
that none of these had any claim whatever 
upon the funds in the bank. In justification 
of the bank’s refusal, however, it was con- 
tended that the plaintiff’s relatives might 
question the validity of the gift of the book 
to the plaintiff, and if any creditors of the 
mother should turn up they might do the 
same; it was also claimed there was a non- 
joinder of parties defendant, inasmuch as 
Mrs. Cosgriff’s husband and other children 
should have been made parties defendant, 
and that an administrator of Mrs. Cosgriff’s 
property should have been appointed, and 
also made defendant. Judge Clearwater held 
that Margaret’s right to the money was be- 
yond all question, the by-laws of the bank 
providing that all payments to persons pro- 
ducing the pass book should be valid, and 
discharge the bank. As to the point that an 
administrator should have been appointed 
and payment made by the bank to him, 
Judge Clearwater held that prior to her 
death Mrs. Cosgriff had ceased to be the 
owner of the deposit, inasmuch as she had 
given it to her daughter Margaret the day 





before; that by the gift Margaret became 
the depositor, and her title to the deposit was 
as good as though the transfer from her 
mother had been in writing. The court was 
clearly of opinion that the testimony estab- 
lished a perfect gift, whether strictly causa 
mortis or inter vivos it was not necessary to 
determine; that by the gift the plaintiff be- 
came, and at the time of the demand upon 
the bank was the owner of the deposit, and 
it was the duty of the bank to pay it to her 
without requiring a bond of indemnity. The 
bank having unjustly refused to do so, the 
plaintiff was entitled to judgment for the 
amount of the deposit, together with interest 
from the date of the demand, and the costs 
of the action. 


A recent decision of the United States Cir- 
cuit Court of Appeals has considerable inter- 
est in connection with the government of 
possessions not now endowed with state- 
hood, but possibly destined to come within 
our sisterhood of nations. Two liquor-sell- 
ers in Alaska resisted the execution of the 
Federal statute in regard to traffic in liquor, 
and were indicted in 1896 by a Federal 
grand jury. They moved to quash the in- 
dictment, on the ground that congress was 
exceeding its constitutional powers by inter- 
fering with trade in liquor ; that it could only 
make general laws, and had no power to stop 
citizens from holding and acquiring prop- 
erty; that liquor was property and could be 
bought and sold without hindrance. Judge 
Morrow, who wrote the opinion of the court, 
punctured this contention as follows: “ The 
United States having rightfully acquired the 
territories, and being the only government 
which can impose laws upon them, have the 
entire dominion and sovereignty, national 
and municipal, Federal and State. Under 
this full and comprehensive authority, con- 
gress has unquestionably the power to ex- 
clude intoxicating liquors from any or all of 
its territories, or limit their sale under such 
regulations as it may prescribe. It may leg- 
islate in accordance with the special needs of 
each locality, and vary its regulations to meet 
the circumstances of the people. Whether 
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the subject elsewhere would be a matter of 
local police regulations or within the State 
control under some other power, it is imma- 
terial to consider ; in a territory all the func- 
tions of government are within the legislative 
jurisdiction of congress, and may be exer- 
cised through a local government or directly 
by such legislation as we have now under 
consideration.” Under this decision the 
power of congress to legislate for United 
States territory not under State government 
is absolute. It can set up any form of gov- 
ernment it chooses. The territorial govern- 
ments are under no constitutional guarantee ; 
they are creatures of legislation, and can be 
made or unmade. This decision is of im- 
portance as showing that there is no consti- 
tutional difficulty in giving to the Philip- 
pines, the Hawaiian islands or other possible 
dependencies whatever form of government 
may be deemed best or most expedient. 


The Supreme Court of Michigan, in Mor- 
ley ct al. v. Snow, passed upon the question 
whether a regulation of a street railway con- 
pany requiring its conductors to carry a cash 
register into which each passenger placed his 
fare, which was rung up by the conductor 
and the box turned in by him at the end of 
his trip, making him responsible for plugged 
or counterfeit coin, although not allowed to 
handle the money, was a reasonable regula- 
tion. The case originated in the Saginaw 
circuit, out of a dispute between a conductor 
of the Union Street Railway Co., Saginaw, 
and the receivers of the company, over the 
use of the so-called Mehling box system of 
collecting car fares from passengers. The 
trial court (Snow, J.), which was invoked to 
order the discontinuance of these boxes, 
sided with the employe. In the court’s opin- 
ion their use was equivalent to saying that 
there were men in the employ of the cor- 
poration who could not be trusted, whom 
such use of machines tended to ostracise 
from society. The Supreme Court regarded 
this conclusion as wholly unwarranted by 
the facts, and this was its reasoning : 

“Conductors of street cars deal with a 
great number of persons, some of whom are 





entering and leaving the cars frequently. It 
often happens change must be made, and 
there are opportunities for mistakes. It is 
not unreasonable to assume that, like per- 
sons in all callings, some of the employes of 
street car companies will yield to temptation 
when presented. Every one at all familiar 
with business upon a large scale knows that 
it is desirable to have it so systematized that 
mistakes or fraud in its conduct shall not 
occur. Officials, both of the State and na- 
tion. officers charged with the management 
of banks, railroads and other corporations, 
are surrounded by checks and safeguards 
calculated to do away with the possibilities 
of frauds or mistakes. The cash register is 
to be found in most places of business. Upon 
the elevated roads, in the large cities, the 
passenger pays his fare before he enters upon 
the platform, over which he must pass to get 
admission to his train. Every one recog- 
nizes the checks and safeguards as proper to 
be used, and no one has a right to regard 
them as an imputation upon the honesty of 
any individual using them. Their use is sim- 
ply a recognition of what we all know to be 
a fact, with humanity constituted as it is, that 
in the conduct of a large business by many 
persons there is a liability to make mistakes, 
and a possibility of the commission of frauds. 
The great teacher in that prayer which is the 
modci of all prayers, prayed ‘lead us not into 
temptation, but deliver us from evil.’ ” 

This seems to us to be strong and unan- 
swerable; but the other contention of the 
einploye, that he ought not to be held re- 
sponsible for all plugged and counterfeit 
coin, none of which he was allowed to handle 
or refuse, appears to be worthy of more con- 
sideration than was given to it. Unless em- 
ployes are afforded opportunity to reject bad 
money (and this is impossible where they are 
not permitted to handle it) it is wholly un- 
just to hold them-responsible for and place 
upon them all the loss occasioned by the 
receipt of such bad money. 


The recent decision of the Supreme Court 
of the United States, declaring the law of 
citizenship applicable to children born in 
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Hawaii or in any other place that may be- 
come a part of this country, has a very im- 
portant bearing upon the question of the 
possible future annnexation of territory 
growing out of the present war with Spain. 
The court says: “ The fourteenth amendment 
affirms the ancient fundamental rule of citi- 
zenship by birth within the territory, in the 
allegiance and under the protection of the 


resident aliens,” with the exception of the 
children of foreign ministers, those born on 
foreign ships, those of enemies in hostile oc- 
cupation, and those of Indian parentage. It 
has been pointed out, in view of this de- 
cision, that “ in whatever state of subjection 
we may expect to hold the motley popula- 
tions of the Pacific islands, we must exempt 
from it their children, for these being citizens 
of the United States must have the rights of 
citizenship guaranteed by the Constitution, 
and no State can exclude them from its lim- 
its. * * * We may by act of congress 
exclude people now in existence, but we shall 
be obliged to welcome the coming genera- 
tions in all regions over which our flag may 
float to the full rights of American citizen- 
ship.” A reflection on this subject might 
well give pause to some of our over-zealous 
land-grabbing, territory-extending statesmen 
at Washington. 


In another column of this issue will be 
found an article, quaintly interesting in itself, 
and doubly so from the fact that it was prob- 
ably the last work of the veteran stenog- 
rapher and journalist, Edward F. Underhill, 
than whom few men were better known to 
the legal profession throughout the State. It 
gives a good insight into the character of the 
old Nantucket whaling captain, which Mr. 
Underhill had carefully studied during the 
many summers he spent at his beautiful 
home by the sea, at Siasconset, obtaining the 
reinvigoration to which his arduous labors 
as official court stenographer so well entitled 
him. Soon after he wrote the little sketch 
Mr. Underhill laid down his pen never to 
take it up again. His life had been an ex- 
ceptionally busy one, much of it passed in 
the exhausting work of court reporting, in 


——————— 





which he was a pioneer as well as an expert 
having few equals. In spite of the heavy 
drains thus made upon his vitality, he lived 
nearly to the allotted three-score and ten. 
Big-hearted, active-brained, kind and true, 
full of charitableness, generous to a fault, 
conscientious in all things, he lived a noble as 
well as a useful life. Many a struggling 


| young stenographer whom he has helped 
country, including all children here born of ; 


will mourn his death and bless his memory. 


Hotes of Cases. 


Libel — Action — Punitive Damages. — The 
judgment on a verdict for $4,000 given in favor of 
Martin J. McMahon in his suit against James Gor- 
don Bennett for damages for the publication of an 
alleged libelous article, which related how four 
sons played cards to determine which of them 
should murder six persons whose lives stood be- 
tween them and certain property which they ex- 
pected to inherit, has been affirmed by the New 
York Appellate Division, First Department. The 
main ground urged for reversal of the judgment 
was that the jury was permitted to award punitive 
damages. The evidence showed that at the time 
oi the publication the defendant was in Europe, 
and that he had no personal knowledge of it; that 
he had prepared and posted in the office of the 
newspaper a rule that no article reflecting upon 
any person or corporation should be published 
until it had ‘been investigated and found to be 
true. Justice McLaughlin, giving the opinion of 
the court, says this did not relieve the defendant 
from punitive damages, provided the jury found 
that the article referred to was carelessly and reck- 
lessly prepared and published. It was of no im- 
portance that it was published without defendant's 
knowledge. ‘‘ He must see to it, if he desires to 
escape liability, that articles are not published 
which unjustifiably injure the reputation or busi- 
ness of innocent people.” 

Physician and Patient — Ailment Discovered — 
Not Material to Treatment — Testimony. — In 
Nelson v. Oneida, decided by the New York 
Court of Appeals, June 11, 1898, it was held that 
a physician cannot disclose any ailment of a 
patient discovered while treating her, though the 
knowledge of such ailment was mot necessary to 
the treatment. This was an appeal from judgment 
on verdict and denial of new trial. Action of neg- 
ligence for personal injuries. The exception on 
appeal was as to the admissibility of a question 
by defendant asking the plaintiff's former physi- 
cian whether a specific injury complained of was 
not existent before the accident. The court by its 
questions established that the visits of the witness 
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called as her physician at her own or her hus- 
band’s request, and that the information which 
had been given him as to her ailments was neces- 
sary to enable him to easily and understandingly 
treat her case. It was thereupon ruled that the 
information so obtained was privileged, and to the 
contention that this information was not in any 
way necessary to enable him to treat the patient 
for the troubles for which he did treat her; the 
court answered: “ But the difficulty is, if he hadn't 
been treating her and examining her in that confi- 
dential capacity, he never would have discovered 
it.” Sec. 834, C. C. Proc., is: ““A person duly 
authorized to practice physic or surgery shall not 
be allowed to disclose any information which he 
acquired in attending a patient, in a professional 
capacity, and which was necessary to enable him 
to act in that capacity.” Parker, Ch.J., who wrote 
the opinion of the court, said in part: 

“ The evidence offered was clearly within the 
protection of the statute. The witness acquired 
the information which the defendant desired to 
elicit from him while attending the patient in a 
prcefessional capacity, and the discovery of the 
ailment was a necessary incident of the investiga- 
tions made to enable him to act in that capacity. 
Our attention is called to certain authorities which 
the appellant insists support his position, but the 
proposition presented in this case was neither in- 
volved nor decided in any of them. In 77 N. Y. 
564 the physician was asked whether the deceased, 
whoni he had treated up to 1862, appeared to be in 
good health for the next five years. In 106 N. Y. 
208 a jail physician, whom it was shown had at- 
tended the defendant during his imprisonment, 
was asked his opinion as to his sanity upon a 
hypothetical question, which excluded any personal 
knowledge he had of the prisoner. In 112 N. Y. 
493 the physician was allowed to answer improper 
questions, and the motion to strike out the testi- 
mony was denied. In 129 N. Y. 654, the physician 
was questioned as to the sanity of a patient upon 
observations made in seeing her when she was not 
his patient. We need not refer to the other cases 
cited, for none of them holds that a physician can 
disclose what he has discovered while making an 
examination of his patient for the purpose of treat- 
ment.” Judgment affirmed. 


AN OLD SALT'S WILL. 


PROBABLY THE LAst THING THE LATE EDWARD 
F. UNDERHILL EveER WROTE. 


Srasconset, NANTUCKET, Mass., June 10, 1808. 

Dullness now prevails on this ‘* beautiful Isle of 
the Sea.” The codfish have steered to summer 
quarters, and the blue fish have “struck on.” 
Next the “strangers” will come. They are the 
ones that the “natives” want to appear. Hotel 








and boarding-house keepers, livery stable men, 
farmers and tradesmen are looking forward for 
their harvest. But it is all look at present. The 
reality will come later. Now the men meet at the 
*Sconset Club house at night, talk of the Spanish 
gunboats that did not come, but all the same 
frightened those who have been accustomed to 
pass the summer at the seashore. They talk of the 
island and its glories departed. For, a hundred 
years ago, Philadelphia and Boston were the chief 
seaports of America, and Nantucket was the third. 
Then the ambition of every boy was to begin his 
career as a sailor, and soon to “ put an iron” into 
his first sperm whale, work his way to a captaincy, 
and after three or four voyages around the Horn, 
to return home to his family. 

A notable old whaling master was Capt. Micajah 
Colesworthy, who died in this place some thirty 
odd years ago. At his death there was in his gar- 
ret a little old hair trunk, on the top of which were 
brass nails driven to represent the letters O. G., 
the initials of Capt. Obed Gardner, who married 
Capt. Colesworthy’s sister. In it were odds and 
ends of age-stained papers, one of which was the 
will of Capt. Gardner, executed in 841. 
the words following: 


It was in 


SrasconsET, May the 30th, 1841. 

I, Obed Gardner, master mariner, now livin at 
*Sconset write down this will. 

Item. I have cruised with my wife, Huldy Jane 
since 1811. We signed articles in town before the 
preacher on Independence Day. I want her and 
my cldest boy Jotham to be Captain and mate in 
bringin to port whatever I leave and to see that 
every one of the crew gets the lay as writ down on 
this paper. I put mother in command. I know 
sheel be Captain any way, for six months after we 
started om our life cruise I found out that I was 
mate and she was master. I don’t mean that she 
ever mutinied, but I no that whenever we didnt 
agree she always manoovered to windward. May 
be it is all right for she could sail closer to wind 
than I could and could manage the crew of young 
ones thac she had as much to do with shippin as 
I did. She always wanted me to do the swearin 
when there was any trouble. I no that when she 
and Jotham break bulk the cargo will be got out 
as weli as I could do it myself. 

Item. In 1838 Captain Ichabod Worth got tired 
of the old Nancy Rotch and wanted to get rid of 
her so he got me to take a piece of her. When I 
last sav her she was lyin at the wharf in Val- 
paraiso, moren half full. (I mean she was moren 
half full of oil.) Mother never liked her. I want 
Jothan, to have that piece as extra pay for what 
he dees in settlin up my affairs for heel have to 
steer things while mother is takin observations 
witchir the weather and lookin over things below 
decks. 


Item. I want mother to have the house on 
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Union Street until she goes aloft. Then I want it 
to go to the children in equal lays and if any child 
dies I want the lay of the parent to go to the par- 
ents ycung ones, but I dont want my daughter 
Belindy tc have anything as long as her husband 
is livin. He is a lubber, but she has been cruisin 
with hin: for years. I havent got anything par- 
tickle- agin him but he doesnt no how to navigate 
the sea of life. I do believe if he wanted to stop a 
leak board ship it would be just like him to go 
inte the hold with an auger and bore a hole threw 
the plai kin to let the bilge water out into the sea. 
But Belindy likes him. Thats just like a woman. 
If I should give the lay out-and-out to her, I am 
afraid her husband would manoover to get it. 
So I want mother and Jotham to put it out at 
interes:, and give what comes out of it to her until 
her huskand ships for a corpse below decks in the 
grave yard. Then she can take the lay and do 
what she wants to with it. 

Item. I dont want my son Ezry to have any- 
thing from what I leave. All the children except 
him was good ones. They looked out for mother 
and me. He didnt take after either of us except 
the time he took after me with a fid and hit me 
over the starboard eye. He new what was likely 
to come and was smart enough to jump into 
Jchnny Gibbs’ catboat, haul in the sheet and steer 
for the continent. When he got to Bedford he 
shipped as boat steerer on the old Falcon. I was 
glad he did. I dont know where he is now but 
herd he was master of a steamboat runnin be 
tween Canton and Whampoa. I havnt got any 
use for him and I guess he hasnt got any for me. 
The black eye he gave me is outlawed and I dont 
lay anything up agin him for that. 

Item. I want mother and Jotham to settle up 
things as soon as they can break bulk and make a 
fair divide between the children. But dont forget 
what I have writ down about mother and Belindy. 
I dont think Belindy’s husband will make any fuss 
about the way I have taken care of her unless she 
runs head on to the shoals of a lawyer's office. 
Then look out for squalls. I hope sheel stand off 
if she sees a lawyer comin thort her bows. 

Item. I want mother to have half of 
comes from what is left of my property besides 
the house in Union Street. She deserves it. 
Every time I was around the Horn she did her 
duty to the young ones and I want her to have 
encugh to live on until she goes aloft. Then I 
want her lay to go to the children in equal pieces 
except that Belindy shall only have what comes 
from it until her husband dies. If mother wants 
to marry agin thats her business. I never did like 
to cruise without a mate, and I guess she wouldnt 
like te either. Osep GARDNER, 

Master Mariner. 

Captain Obed Gardner ast us into his porch and 

opened his locker. He then ast us to take a drink 





_ enclosed has the merit of novelty at least. 


what | 


| eighteen summers on that island.” 





of rum that was fetched to him from Boston by 
Captain George Brock in his schooner. We done 
so. It was masterly warmin to our insides. Then 
he pulled this paper out of his pea-jacket and 
signed it and said it was his will and he ast us to 
sign it as witnesses. We done so; then he ast one 
of us to write down what took place and as they 
said I was more ofa skoller than they I did so. 
JETHRO COFFIN 2ND. 
ELEAZUR PADDACK. 
SHUBAEL STARBUCK. 
The will was never presented in court for pro- 
bate. Before Capt. Gardner died the course of 
events made it unnecessary. “ Belindy’s”” husband 
was drowned by the upsetting of his dory on 
Miacomet Rip, off the south shore of the island. 
A few years after the family were astonished by 
the appearance of “ Ezry.” He had greatly pros- 
pered in China, and had come to Nantucket to 
visit the family. Nobody was more delighted to 
see him than Capt. Obed. There was a love feast. 
The black eye that “ Ezry” had given him was 
not referred to. In the meantime the * old Nancy 
Rotch” had completed a prosperous voyage, and 
Capt. Gardner sold his “ piece” of her for more 
than he paid for it. When he died * Ezry” sug- 
gested that the captain’s estate should go to their 
mother during her life, and papers were executed 
to that end. ‘ Ezry” deposited in the savings in 
stitution $500 for her benefit, with the statement 
that more would come for her if necessary. When 
the mother died at the age of 92 the estate was 
sold and the proceeds divided among the children, 
except that * Ezry’s lay” he gave to “ Belindy’s ” 
oldest boy, who had been named for him. 
Epwarp F. UNDERHILL. 
[The above possesses a melancholy interest, 
apart from its quaint features, from the fact that it 
was probably the last thing Mr. Underhill ever 
wrote. In his letter to the editor of the ALBANY 
Law JourNAL the veteran journalist and stenog- 
rapher said: “I think you will agree that the 
It pre- 
sents the old Nantucket whaling captain’s char- 
acter, with which I am familiar, having passed 
This was writ- 
ten on Tuesday, the 14th inst.; four days later the 
writer was dead. Mr. Underhill was one of the 
pioneer stenographers of this country, and proba- 
bly the oldest active man in the profession. His 
acquaintanceship with the lawyers of the country, 
especially those of the metropolis, was very wide. 
Mr. Underhill was born at Wolcott, Wayne 
county. N. Y., in April, 1830. He began the study 
of shorthand when 17 years old, while he was em- 
ployed at a woolen factory at Waterloo, where he 
lost several fingers of his left hand. For some 
years he was engaged in journalism, having been 
from 1849 to 1854 connected with the St. Louis 
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press, and after that for eight years on the Times 
and Tribune of New York. During the Rebellion 
he acted as war correspondent, and was once cap- 
tured by the Confederates. Upon his return to 
New York he was admitted to the bar, but devoted 
his energies to the profession of stenography, and 
through the efforts of the late David Dudley Field, 
was the originator of the system of official court 
reporting in this State. He was one of the first 
official stenographers of the Supreme Court, was 
the stenographer of the New York legislature for 
several years, also of the Constitutional Conven- 
tion of 1867-8, and since 1871 of the Surrogates’ 
Court. For some years he had also been the as- 
sistant to the surrogate of New York. He was 
clerk of the assembly in 1862. About five years 
ago Mr. Underhill’s failing health compelled him 
to delegate some of his laborious work to others, 
and since that time, although always attending to 
his duties, he had seldom done any actual court 
reporting. The deceased was noblehearted and 
generous to a fault. He invested considerable 
money at Siasconset, Nantucket Island, 
which place he wrote to the ALBANY Law Jour- 
NAL. | 


from 


GOVERNOR OF STATE NOT SUBJECT TO 
MANDAMUS. 


ManpAmMus TO MEMBERS OF STATE BOARD — 
SUBSTITUTION OF SUCCESSORS IN OFFICE 
DurING PENDENCY OF PROCEEDING. 


New York Court OF APPEALS. 

Decided June 7, 1808. 

THE PEOPLE OF THE STATE OF NEW YorK ex rel. 
MIcHAEL BRODERICK, Respondent, v. Levi P. 
Morton, Cuarves T. SAxTon and HAMILTON 
Fisu, Trustees of Public Buildings, and 
FrepERIcK P. Easton, Superintendent of 
Public Buildings, Appellants. 

A mandamus will not issue against the governor 
to compel the performance of a statutory duty 
by a public board of which he is ex-officio a 
member. The fact that the duties of the gov- 
ernor as'a member of the board are ministerial 
and such as might have been delegated to any 
other officer will not authorize the issuance of 
the writ. The only way in which a mandamus 
can be enforced is by the commitment of the 
party who refuses to obey its commands as 
for a contempt, and the courts have no power 
to punish the governor for a contempt. 

A mandamus may, however, issue, during the 
recess of the legislature, to the lieutenant-gov- 
ernor and speaker of the assembly, as mem- 
‘bers of such a board. 

Where a writ of mandamus is issued to the mem- 
bers of a State board, who are then in office, 
to compel the performance by them of an offi- 





cial act, and the members to whom the writ is 
directed go out of office and are succeeded by 
others during the pendency of the proceed- 
ing the provisions of the Code for substitu- 
tion of successors in office should be followed 
(section 1930). 

Appeal from a final order of the Appellate Divi- 
sion, Third Department, reversing an order of the 
Special Term, refusing a writ of mandamus, and 
granting a peremptory writ against Frank S. 
Black. Timothy E. Woodruff, James M. E. 
O’Grady and Frederick P. Easton, commanding 
them as trustees and superintendent of public 
buildings to reinstate the relator, Michael Broder- 
ick in his employment as a laborer in the capitol 
building, without prejudice to an action or pro- 
ceeding to recover damages for his removal. 


T. E. Hancock, attorney-general, and G. D.“B. 
Hasbrouck, deputy attorney-general, for appel- 
lants, the trustees and superintendent of Public 
buildings; Michael D. Nolan for respondent. 


Haicut, J. — For a number of years the relator 
had been employed in the capitol of the State as a 
laborer, engaged in the running of the senate ele- 
vator. On the 2d day of October, 1895, he claims 
he was discharged. After the expiration of about 
five months, he procured an alternative writ of 
mandamus to issue to the then trustees and super- 
intendent of public buildings, requiring his rein- 
statement as laborer in the capitol, upon the 
ground that he was an honorably discharged 
Union sailor of the War of the Rebellion. To the 
alternative writ an answer was filed on behalf of 
the defendants, raising issue, which, wpon the 
stipulation of the parties, was referred to a referee 
to hear, try and determine. After taking the evi- 
dence submitted by the respective parties, the 
reieree made his report, finding that the relator 
had been dropped from the pay-rolls by reason of 
the shutting down of the senate elevators for re- 
pairs, and that he had not been removed. There- 
upon the peremptory writ was refused by the 
Special Term. An appeal was then taken to the 
Appillate Division, where the order of the Special 
Term was reversed and a peremptory writ was 
issued. 

At the time the relator procured the alternative 
writ of mandamus Levi P. Morton was the gover- 
nor of the State, Charles T. Saxton the lieutenant- 
governor, and Hamilton Fish the speaker of the 
assembly. 

The Public Building Law of 1893, chapter 227, 
as amended, provides that “ the governor, lieuten- 
ant-governor and speaker of the assembly shall be 
trustees of public buildings.” As such they are 
authorized to appoint a superintendent, who, 
“ subject to the approval of the trustees, may ap- 
point all persons necessary in the maintenance de- 
partment of the public buildings and grounds 
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under his charge and suspend and remove any of 
them and prepare rules and regulations for their 
government.” 

It will be observed that, under the provisions of 
the statute, the governor, lieutenant-governor and 
speaker become trustees by virtue of their offices, 
and that whatever duties devolve upon them as 
such, pertain to their respective offices. 

Chapter 312 of the Laws of 1884, as amended by 
chapter 716 of the Laws of 1894, provides that “ In 
every public department and upon all public works 
of the State of New York, and of the cities, towns 
and villages thereof, and also in non-competitive 
examinations under the civil service rules, laws or 
regulations of the same, wherever they apply, hon- 
orably discharged Union soldiers and sailors shall 
be preferred for appointment and employment; 
age, loss of limb or other physical impairment 
which does not, in fact, incapacitate, shall not be 
deemed to disqualify them, provided they possess 
the business capacity necessary to discharge the 
duties of the position involved. And, in all cases, 
the person having the power of employment or 
appointment, unless the statute provides for a 
definite term, shall have the power of removal 
only for incompetency and conduct inconsistent 
with the position held by the employes or appoint- 
ees; and, in case of such removal, or such refusal 
to allow the preference provided for in this act of 
and for any such honorably discharged Union 
soldier, or sailor, or marine, for partisan, political, 
personal or other cause, except incompetency and 
conduct inconsistent with the position so held, 
such soldier, sailor or marine so wrongfully re- 
moved or refused such preference shall have a 
right of action in any court of competent jurisdic- 
tion for damages as for an act wrongfully done, in 
addition to the existing right of mandamus; the 
burden of proving such incompetency and incon- 
sistent conduct, as a question of fact, shall be 
upon the defendant.” 

By a subsequent section, a failure on the part of 
the officials to comply with the terms of this act 
in letter and spirit is made a misdemeanor. It is 
now contended that the Appellate Division had 
no jurisdiction to award a mandamus in this 
case. Much has already been written wpon the 
subject. The courts of most of the States in the 
Union have had it under consideration, and while 
they uniformly agree that the courts have no right 
nor power to interfere with the governor upon 
questions involving his judgment and discretion, 
yet they differ widely as to the power to interfere 
with his ministerial action. We shall not attempt 
any extended digest of these cases. Among those 
tending to sustain the power of the court to com- 
pel the executive to perform a ministerial act are 
Martin v. Ingham (38 Kan. 641), Harpending v. 
Haight (39 Cal. 189), Madden v. Low (30 Cal. 
506), Tennessee R. R. Co. v. Moore (36 Ala. 380), 





Chinnessero v. Post (2 Mont. 242), Colton y. El- 
lis (7 Jones [N. C.], 545), State v. Chose (5 Ohio 
St. 528), State v. Moffit (5 Ohio St. 362), Mc- 
Gruder v. Swan (25 Md. 212), Chamberlin v. Sib- 
ley (4 Minn. 312). 

Oi the cases which support the contention that 
the courts are without jurisdiction to control ex- 
ecutive action are the following: Sutherland vy. 
The Governor (29 Mich. 320), State v. Drew (17 
Fla. 67), State v. Towns (8 Ga. 360), People v. 
Cullon (100 Ill. 472), People ex rel. v. Bissell (19 
Ill. 229), State v. Kirkwood (4 Iowa, 162), State 
v. Warmouth (22 La. Ann. 1), Dennett, Petitioner 
(32 Maine, 508), State v. Stone (120 Mo. 428), 
State v. Governor (25 N. J. L. 331), Maurar v. 
Smith (8 R. I. 192), Bates v. Taylor (87 Tenn. 
319, 85 Texas, 622), Marbury v. Madison (1 
Cranch, 137). 

The ministerial duties which it has been held in 
different States may be compelled by mandamus 
are the commissioning of a clerk of a court, the 
issuarce of a warrant for the attorney-general's 
salary, the auditing of an officer’s claim for. ex- 
penses, the commissioning of officers chosen by 
the legislature, the issuance of State bonds to a 
railroad company, the authentication of a bill in 
the governor’s possession as a statute, the issuance 
of a proclamation that a bank is authorized to 
begin business, and such duties imposed by statute 
upon the governor as might have been imposed 
upon another officer, when ministerial. On the 
other hand, in a large number of other States it 
has been held that a mandamus will never issue 
against the governor, regardless of the duty im- 
posed upon him by the Constitution or statute. 
Ir those cases it was considered to be against 
public policy and political necessity, and to be im- 
material that the duty might have been imposed 
upon another person; that inasmuch as it was im- 
posed upon the governor, its performance was 
an executive act, under the responsibility of his 
executive station, and under the sanctity of his 
official oath. Perhaps the leading case in support 
of the latter contention is that of Sutherland v. 
The Governor (29 Mich. 320), in which the opin- 
ion was delivered by Judge Cooley. In that case 


the court was asked to compel the governor to 


perform the duty imposed upon him by statute of 
certifying as to the completion of certain work. 
The judge says with reference thereto: “It is not 
claimed on the part of the relators that this court, 
oc any other, has jurisdiction to require and com- 
pel the performance by the governor of his politi- 
cal duties, or the duties devolved upon him as a 
component part of the legislature. It is conceded 
that these, under the Constitution and laws, are to 
be exercised according to his own judgment and 
on his own sense of official responsibility, and that 
from his decision to act, or decline to act, there 
can be no appeal to the courts. Nor is it pre- 
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tended that where any executive act whatsoever 
is manifestly submitted to the governor's judg- 
ment or discretion such judgment or discretion 
can be coerced by judicial writ. What is claimed 
is that where the act is purely ministerial, and the 
right of the citizen to have it performed is abso- 
lute, the governor, no more than any other officer, 
is above the laws and the obligation of the courts, 
on a proper application to require him to obey the 
laws, is the same that exists in any other case 
where an official ministerial duty is disregarded. 
* * * There is no clear and palpable line of 
distinction between those duties of the governor 
which are political and those which are to be con- 
sidered ministerial merely, and if we should under- 
take to draw one and to declare that in all cases 
falling on one side of the line the governor was 
subject to judicial process, and in all falling on the 
other he was independent of it, we should open 
the door to an endless train of litigation. * * * 
However desirable a power in the judiciary to 
interfere in such cases might seem from the stand- 
point of interested parties, it is manifest that har- 
mony of action between the executive and judicial 
departments would be directly threatened, and that 
the exercise of such power could only be justified 
on most imperative reasons.” Again he says: 
* When duties are imposed upon the governor, 
whatever be their grade, importance or nature, we 
doubt the right of the courts to say that this or 
that duty might properly have been imposed upon 
a secretary of state, or a sheriff of a county, or 
other inferior officer, and that inasmuch as in case 
it had been so imposed there would have been a 
judicial remedy for neglect to perform it, there- 
fore there must be the like remedy when the gov- 
ernor thimself is guilty of a similar neglect. The 
apportionment of power, authority and duty to the 
governor is either made by the people in the Con- 
stitution or by the legislature in making laws 
undei it; and the courts, when the apportionment 
has been made, would be presumptuous if they 
should assume to declare that a particular duty as- 
signed to the governor is not essentially executive, 
but is of such inferior grade and importance as 
properly to pertain to some inferior office, and, 
consequently, for the purposes of their jurisdiction 
the courts may treat it precisely as if an inferior 
officer had been required to perform it. To do 
this would be not only to question the wisdom of 
the Ccnstitution or the law, but also to assert a 
right to make the governor the passive instrument 
oi the judiciary in executing its mandates within 
the sphere of his own duties. Were the courts to 
go soar they would break away from those checks 
and balances of government which were meant to 
be checks of co-operation, and not of antagonism 
or mastery, and would concentrate in their own 
hands something at least of the power which the 
people, either directly or by the action of their 





represcntatives, decided to entrust to the other 
departments of the government.” 

In this State we have not found, nor has our 
attention been called to any controlling authority 
upon the question. Under our Constitution the 
right of sovereignty rests in the people of the 
State, who, from time to time, delegate their power 
to rule to a government chosen by themselves, 
consisting of three departments, known as the 
executive, legislative and judicial. In England the 
power of the king to govern was modified from 
time to time by various grants from him, and by 
Magna Charta, under which the lawmaking power 
finally devolved upon parliament, and the judicial 
power upon the courts created by law. This divi- 
sion of power was followed in the formation of our 
American governments. In our own State the 
common law was continued in force, except in so 
far as it has been altered by the Constitution or 
the legislature. 

Under our Constitution the executive power of 
the State answers to that of the king, and devolves 
upon the governor during the term for which he 
is elected. The legislative power is vested in the 
senate and assembly, which take the place of par- 
liament, and the judicial power in the courts estab- 
lished in accordance with the provisions of the 
Constitution. The three great branches of govern- 
ment are separate and distinct, but are co-equal 
and co-ordinate; their powers have been carefully 
apportioned; one makes the laws, another con- 
strues and adjudges as to the rights of persons to 
life, liberty and property thereunder, and the third 
executes the laws enacted and the judgments de- 
creed. While each department, in its sphere, is in 
a sense independent, each operates as a check or 
restraint upon the other. The acts of the legisla- 
ture have to be presented to the executive for his 
approval. The courts may then construe the acts 
and determine their validity under the Constitu- 
tion; and the executive may, in criminal cases, 
modify the actions of the courts by the interposi- 
tion of his pardoning power. But in every case 
in which one department controls, modifies or in- 
fluences the action of another it acts strictly within 
its own sphere, thus giving no occasion for con- 
flict and thus preserving the purpose of the orig- 
inal scheme of a division of power among the 
three co-ordinate branches of government, each 
operating as a restraint upon the other, but still 
in hatmony. 

As we have seen, the power of the king has 
been divided —a portion delegated to parliament 
and another portion to the judiciary — but except 
as delegated to the legislative and judicial branches 
of the government, his common-law powers re- 
main unchanged, and in our government have 
been transmitted to the executive. 

Under the common law a writ of mandamus 
issued in the king’s name to inferior courts, offi- 





412 


THE ALBANY LAW JOURNAL. 








cers, corporations or persons, requiring them to 
do a particular thing specified. It being issued in 
the king’s name, did not run to himself, to parlia- 
ment nor to the judiciary, except such inferior 
courts as the higher courts had the power to re- 
view. Under our Code the writ issues out of the 
court as an order of the court; but we have at- 
tempted by no provision of the statute to change 
the force and effect of the common-law writ, nor 
its object and purpose. It theretore follows that 
the writ never issues to the executive or legislative 
branches of the government, nor to the judicial 
branch having general and final jurisdiction. 

Again, it is the well-settled practice of the court 
not to determine abstract questions not involved 
in the litigation, or in regard to which it has no 
power to enforce its judgments and decrees. 

The only way in which a mandamus can be en- 
forced is by the commitment of the party who 
refuses to obey its commands as for a contempt. 
But the courts have no power to punish the gov- 
ernor for a contempt. They have no power over 
his person. He may be impeached, but there is no 
other way in which he may be deprived of his 
executive office. It is said, however, that it #s not 


to be supposed that the governor will refuse obedi- 
ence to the law; but the application in this case 
for the mandamus shows that he already has re- 
fused to do the act sought to be compelled by this 


writ. 

But again, it is contended that in this case the 
executive is one of a board of officers, and that 
the board may be compelled to act by mandamus. 
Conceding him to be one of a board of public 
officers, the duty is one that devolves upon him 
by virtue of his office. If the courts have not 
power over his person to enforce its decrees in 
one case they have not in the other. 

We have already referred to the discussion of 
Judge Cooley in the Sutherland case, with refer- 
ence to the grade of duties imposed upon the ex- 
ecutive, including ministerial acts, together with 
those involving executive judgment and discre- 
tion, and without repeating his argument here, it 
appears tc us that his reasoning is unanswerable 
and his conclusions correct. 

While we are of the opinion that a mandamus 
will not issue to the governor to compel perform- 
ance ci an act by him, we see no reason for its 
not running, during the recess of the legislature, 
to the lieutenant-governor and speaker of the 
assembly. During the session of the legislature 
they, as members thereof, are not subject to arrest; 
anc it may be that the courts, during that time, 
would not have the power to enforce their man- 
dates against them; but after the adjournment of 
the legislature, and the time has elapsed given by 
the statute in which they are exempted, we think 
their obedience to the writ might be compelled by 
the courts. True, under the provisions of the 


Constitution they in turn may succeed to executive 
power, upon the happening of certain events; but 
until they respectively become vested with the 
power. of the governor they form no part of the 
co-ordirate branches of the government, except, as 
we have already stated, when the legislature is in 
session. 


Ther. is another reason which must control our 
action in this case. .As we have seen, the alter- 
native writ of mandamus was issued during the 
administration of Governor Morton, when Saxton 
was lieutenant-governor and Fish was speaker. 
The Special Term denied the writ, but upon appeal 
the Appellate Division reversed the order of the 
Speciai Term and ordered the writ to issue to the 
governor, lieutenant-governor and speaker then in 
office, who were the successors of those in office 
at the time the alternative writ was issued. This 
was done withcut notice to the new officials, and 
without bringing them in or making them parties 
to the proceeding. The act charged against the 
former officials was a misdemeanor, and punish- 
able as such, and they were liable individually in 
damages to the party aggrieved. The delinquency 
charged is personal, and does not involve a charge 
against the State. Jt is not a claim prosecuted 
against the State in which it alone is interested, as 
where a mandamus is issued to a treasurer or 
comptroller of the State to compel the payment 
of a claim against it, which is litigated by the 
officer for and in behalf of the State in which the 
courts have permitted the mandamus to issue to 
the in office. In cases in which the 
delinquency charge is personal, the petition for a 
writ of mandamus abates upon the death, resig- 
nation termination of office of the official 
charged, unless it is preserved by statute (Warner 
Valley Stock Co. v. Smith, 165 U. S. 28, 31, and 
ceses there cited). 


successor 


or 


Under the provisions of our Code of Civil Pro- 
ccdure, section 755, a special proceeding does not 
abate by any event if the right to the relief sought 
in such proceeding survives or continues; but this 
provision only applies to cases where the party 
dies after this act takes effect. There has been no 
death of a party in this case. Certain of the par- 
ties proceeded against have gone out of office, and 
it may. therefore, be doubted whether this section 
keeps the proceeding alive. But assuming for the 
pui pose of this case that it does, and that the re- 
lator still has the right to prosecute his proceeding 
for his restoration, against whom must such pro- 
ceeding continue? It cannot be continued against 
the old officers, for they no longer have power to 
restore him. It must, of necessity, therefore, be 
prosecuted against the new officers, for they alone 
have the power to reinstate him. It may be that 
the provisions of the Code fail to point out the 
precise practice that should be adopted by the 





relator in this case. But there is no apparent 
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reason why the provisions of the Code controlling 
actions and special proceedings against county, 
town and municipal officers should not apply as 
well to State officers. The practice therein pro- 
vided for is simple and affords ample protection to 
all parties. Section 1930 provides: ‘In such an 
action or special proceeding the court must, in a 
proper case, substitute a successor in. office in place 
of a person made a party in his official capacity, 
who has died or ceased to hold office; but such a 
successor shall not be substituted as a defendant, 
without his consent, unless at least fourteen days’ 
notice of the application for the substitution has 
been personally served upon him.” As we have 
se:n, no substitution has been made in this case. 

The order of the Appellate Division should be 
reversed, and that of the Special Term affirmed, 
with costs. 


Vann, J.—I am of the opinion that a writ of 
mandamus cannot be issued against either the 
governor or lieutenant-governor, because the im- 
prisonnient of either, which might follow a failure 
to obey the writ, would disturb the constitutional 
balance of power between the three great depart- 
ments of government. As to the governor this is 
obvious, but the same reason applies to the lieu- 
tenant-governor also, because at any moment, by 
the death, resignation, inability or absence of the 
governor, the powers and duties of the office de- 
velve upon the lieutenant-governor. Whatever 
weuld interfere with his freedom of action when it 
became his duty to act as governor would inter- 
fere with the executive office itself, and might leave 
the State with no executive head able to act at a 
time of the greatest need. But while the Constitu- 
tion, as well as the courtesy due from one depart- 
ment of government to another, forbid the courts 
to command the governor to do this, or to refrain 
from doing that, it is still their duty to announce 
the law, but, under the circumstances, to withhold 
the command and leave the responsibility of com- 
plying with the law, as laid down by the courts, 
with the chief magistrate. It seems to me, there- 
fore, that we should decide the appeal upon its 
merits, subject to the limitation suggested as to 
the form of the judgment to be pronounced. 

Upor examining the record, I think the relator 
was removed in viclation of chapter 716 of the 
Laws of 1894 for the reasons given by the Appel- 
late Division in its opinion (24 App. Div. 563). 

The judgment appealed from should, therefore, 
be so modified as to simply adjudge that the re- 
lator was improperly removed, and that he is enti- 
tled to immediate reinstatement, without costs to 
either party as against the other. 


Gray, BARTLETT and MartTIN, JJ., concur with 
Haircut, J., for reversal. 
Parker, Ch.J., agrees with Hatcut, J., that 





mandamus should not issue against the governor, 
but concurs with O’BrieEn, J., that it was properly 
issued against the other defendants, and advises 
that the order be modified accordingly, and as so 
modified affirmed. 

Vann, J., reads memorandum for modification 
of judgment. 

O'BriEN, J., reads for affirmance. 

Order reversed, etc. 


DIVORCE FOR INFIDELITY. 

-yUR neighbor across the border, the West 

Virginia Bar, is not only always full of enter- 
taining matter, but it is doing excellent work in 
endeavoring to raise the professional standard in 
that State, both from an educational and moral 
standpoint. We hope the better class of lawyers 
composing the bar of West Virginia will second 
what the Bar terms its “ house-cleaning cam- 
paign.” As an illustration of the needs of a higher 
educational standard, the Bar publishes the fol- 
lowing extract from a bill for divorce, recently 
filed in the Circuit Court of Greenbrier county: 

* The plaintiff further charge that this defendant 
is an infidel and don’t believe in a Supreme Being, 
and that by his unbelief causes great trouble and 
annoyance to this plaintiff until she cannot possi- 
bly live with this defendant as her husband. The 
plaintiff further charges that her said husband, 
this defendant, does not believe that there is any 
God. The plaintiff is informed and charges that 
she is entitled to a divorce avinculo matrimonii on 
the sole grounds of the infidelity of her said hus- 
band; that under our laws infidelity alone is suf- 
ficient grounds for the absolute divorce, but in 
addition to the said infidelity all the other charges 
herein made are true. * * * 

* The plaintiff therefore prays that she may be 
granted an absolute divorce from this defendant, 
from the bonds of matrimony heretofore existing 
between this plaintiff and defendant, and that she 
may be forever divorced from this defendant. 

* The plaintiff further prays that the defendant 
may be summoned to answer this bill fully, and 
that she have adjudged to her costs in this case 
expended, including attorney’s fee and all other 
costs in this case expended, that she may have all 
other further general and special relief that her 
case may require or equity appertains. 

* Plaintiff will ever pray.” 

The confused idea of the pleader as to “ infidel- 
ity’ as a ground of divorce is somewhat akin to 
that of the young lawyer who, representing a 
quack charged with criminal abortion, based his de- 
fense on that section of the Statute of Parol Agree- 
ments which provides that “no person shall be 
held to answer for the debt, default or miscarriage 
of another, unless the contract be in writing.” — 
Va. Law. Register. 
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THE BENIGN MISSION OF LAW. 


ING ALFRED occupies a unique position 
among the kings of England. His is not a 
mythical reputation like that of the shadowy King 
Arthur. It has a solid foundation of real histori- 
cal greatness, and the celebration of his millenary 
is a tribute in which lawyers as well as laymen may 
appropriately join; but what a gulf separates the 
law of to-day from the rude England of the great 
king! Glance at the laws of Alfred in Thorpe’s 
“ Anglo-Saxon Laws.” There, in the forefront, is 
the lex talionis, the stern pronouncement of the 
Mosaic code, unrelieved by any such commentary 
as the Sermon on the Mount. But (and this is the 
noteworthy part of it) it is mo longer in Alfred’s 
time the wild justice of revenge. It is revenge 
regulated by law. The great vantage-ground has 
been gained which marks the transition from sav- 
agery to civilization. The wronged can no longer 
take the remedy into his own hands. Wrongdoer 
and wronged alike are bound the one to give, the 
other to accept a statutory compensation assessed 
according to the social “wer” of the wronged. 
The tariff of prices for eyes, arms, legs and teeth 
may seem to us somewhat peculiar; but the prin- 
ciple of submission of private wrongs to the arbi- 
trament of the State was won, and society secured 
from the anarchy of retaliatory revenge and re- 
prisal. In the imposition of severe penalties on 
fighting or drawing weapon in the King’s hall we 
see the germ of that King’s Peace which, radiating 
from that sacred center, was destined in due time to 
overspread the whole realm. But striking as is 
the contrast between the England of Alfred and the 
England of to-day, not less striking is the con- 
tinuity which links them together. Whenever a 
jury of to-day gives damages for a tort it is but en- 
forcing in a somewhat altered form the primitive 
lex talionis, the principles of “bot” and “ wer,” 
and the sacred obligation of the King’s Peace. — 
Law Journal, London. 


GAhat the Law Decides. 


A police judge ordering the commitment of a 
person without any evidence or warrant except a 
telegram to the chief of police to arrest him, is 
held, in Glazer v. Hubbard ([Ky.], 39 L. R. A. 
210), to be guilty of false imprisonment, although 
his motives may not have been improper or cor- 
rupt. 


Damages by the grading of a street in front of 
one’s premises, although no prior grade had been 
established, are held, in Searle v. Lead ([S. D.], 
39 L. R. A. 345), to be within the provision of the 
Constitution against taking or damaging property 





without just compensation, and the same is held, 
in Henderson v. McClain ([Ky.], 39 L. R. A. 
349), in case of an abutting lot left eight or ten feet 
above the street by change of grade. 


> ——_— 


Legal Hotes of Pertinence. 


Warships should never be built with money 
taken from the sinking fund. 


The law is a jealous mistress; she doesn’t allow 
any flirting with justice. — Puck. 


The Harvard overseers have established a new 
chair of international law, and have elected FE. 
Strobel, LL. D., professor. 


After a year’s trial the Prussian law prohibiting 
dealing in futures on the bourse is conceded to be 
a failure. Under it the prices of cereals in Berlin 
increased only 10 marks per ton, against an aver- 
age increase of 35 marks per ton at all the other 
grain centers of Europe. 


The Kansas City Times is authority for this: 
* Judge Meyers, of Leavenworth, adjourned court 
last week for forty minutes to give a juror an op- 
portunity to welcome a baby girl into his family. 
The man was back in thirty-five minutes and the 
wheels of justice began to grind again.” 


The Supreme Court of Maine, in the very re- 
cent case of Haggett v. Hurley (g1 Me. 542), de 
cided that the common-law disabilities of a married 
woman have not been so far removed by statute in 
that State as to empower her to form a business 
partnership with her husband, and thereby subject 
her separate estate to debts contracted by the part 
nership. 


The new rule of the Ohio Supreme Court re 
quires the graduates of the law schools of the State 
to pass their examination for admission to the bar 
at the regular examinations before the standing 
committee appointed by the Supreme Court at 
Columbus. At the recent examinations there were 
210 candidates, 150 of whom passed. At the head 
of the list, with a percentage of 91.9, was Harry J. 
Crawford, of the Western Reserve University. 

It will interest every member of the legal pro- 
fession, says the Legal Intelligencer (Philadel- 
phia), to know that the colossal statue of Solon, 
cast in bronze for the new congressional library at 
Washington by F. W. Ruckstuhl, the sculptor, is 
to be duplicated many times over for the law 
courts of the States of New York and New Jer- 
sey. This is being done at the expressed wish of 
the best-known lawyers of New York, who feel 
that the American idea of law and justice, as chis- 
elled by the American sculptor, is more typical 
than the blind goddess with the scales. The orig- 
inal statue in plaster is now on exhibition at the 
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Vanderbilt gallery of the National Sculpture So- 
ciety, and will eventually find a home in one of the 
museums of the country. 


A verdict finding a defendant guilty of a lesser 
offense than that charged in the indictment — for 
example, where the indictment charges an assault 
with intent to commit murder, and the verdict 
finds the accused guilty of assault with a deadly 
weapon —is in legal effect an acquittal of the 
higher offense, under the ruling of the United 
States District Court for the Northern District of 
California, in the case of Bennett (84 Fed. Rep. 
324). Ona new trial being awarded, the court is 
without jurisdiction to again place him on trial for 
such higher offense, under the same information 
or indictment, or to require him to enter any fur- 
ther plea thereto in order to preserve his consti- 
tutional right not to be placed twice in jeopardy. 
The verdict is a part of the court’s record of its 
proceedings on such information, of which it is 
bound to take judicial notice. The court further 
held, in application of this principle, that a judg- 
ment of conviction against a defendant is void for 
want of jurisdiction, where the records of the court 
rendering it show that the defendant was previ- 
ously tried on the same indictment, and a verdict 
was returned finding him guilty of a lesser of- 
fense. 


The announcement is made that Rhode Island, 
the smallest State in the Union, which for a score 
of years has been the only one to enjoy the luxury 
of two capitals, will hereafter have but one. 
Every year, says the New York Commercial Ad- 
vertiser, some cartloads of public reco-” 
documents have been packed up by the clerks of 
the State government and transported from one 
capital to the other for use of the legislature. The 
people bore the system unconcernedly; it had been 
handed down from their grandfathers. There had 
originally been two colonial provinces, one called 
Rhode Island and one Providence Plantations. 
When they were united, long before the Revolu- 
tion, a necessary condition of the union was that 
Providence and Newport should both remain as 
capitals. Jealousy between the two capitals pre- 
vented the State from spending much money on 
either, and as a result the State house at Provi- 
dence was a dingy little old wooden ramshackle 
brilding. and that at Newport insignificant. The 
Stare at length has succeeded in building a decent 
State house at Providence, and as a result it is 
supposed that now there will be no difficulty in 
having all the State business transacted there. 
Ce nnecticut had formerly two capitals, Hartford 
and New Haven, and disposed of New Haven in 
the same way, by building a beautiful and costly 
capitol at Hartford. 





Enplish Rotes. 


His honor, Mr. John Gilbert Kotze, ex-chief 
justice of the Transvaal, has arrived in London. 


A parliamentary return shows that 54,867 per- 
sons were arrested throughout Scotland in the 
year ending December 31st, 1897, as drunk and 
disorderly or drunk and incapable. 

The Court of Common Council has agreed to 
grant to Mr. Commissioner Kerr a _ pension of 
£2,700 a year if he should retire from the judge- 
ship of the City of London Court within the next 
twelve months. 

At Dukinfield Police Court on the 26th ult. the 
Tudor Accumulator Company, Limited, were fined 
£3 for a breach of the special rules of the Factory 
Acts by not providing a bath for the use of their 
workpeople engaged in dangerous occupations. It 
was stated by the government inspector that over 
a dozen cases of lead poisoning had occurred 
among the workpeople. 

What is Dresden china? The question had to be 
decided by a law court in London not long ago, 
and it was held that it was china made at the 
royal china factory started by the kings of Saxony 
at Meissen, near Dresden. China of the same sort, 
even though “ made in Germany,” 150 miles off, 
will not do at all. The counsel for the defendant, 
who was charged with selling wares under false pre- 
tenses, acutely but vainly urged that Brussels car- 
pets are not always made in Brussels, Stilton 
cheese at Stilton, Bologna sausage at Bologna, 
nor Venetian glass in Venice. But the court held 
that the sanctity of the Dresden name must be 
maintained. 


In the Court of Appeal, before Lords Justices 
Smith, Chitty and Williams, the further hearing of 
the case of The Empire Type-Setting Machine 
Company, Limited, v. Linotype Company, Limited, 
was continued on Tuesday, the 24th of May, says 
the Law Times. The question raised by the de- 
fendants on appeal was whether a disparaging 
statement made by themselves about the plaintiffs’ 
type-setters to a third party was a libel, the state- 
ment in question not being defamatory so far as 
the plaintiffs or their acts were concerned; and if 
it were, as they contended, at most a mere trade 
libel, no specific damages having been proved by 
the plaintiffs, whether £500 was not an excessive 
award. Sir Edward Clarke having stated the ap- 
pellants’ case, Sir Robert Reid argued that the ver- 
dict and judgment entered for the plaintiffs ought 
to be supported. Lord Justice Williams, who ap- 
peared to take great interest in the case, said: 
“Your argument, Sir Robert, reminds me of St. 
Cecilia’s soup, which you may remember she made 
from stones, but it was so temptingly served as to 
lead people to believe that it was made of beef.” 
Sir Robert having joined in the laugh against him- 
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self, expressed a hope that their lordships would 
not discover the thinness of his contention until 
they had dismissed the appeal. In the result their 
lordships decided to reserve judgment, so that for 
a time their opinion on the quality of Sir Robert's 
“soup” remains in doubt. 





-——_ 


Legal Laughs. 


“Were you in the house?” asked Assistant 
United States Attorney Harry Bone in court at 
Topeka of an old fellow who was on the witness 
stand in a criminal case from the Fort Riley mili- 
tary reservation. “ I were,” responded the witness. 
“Were you in the room where these prisoners 
were dividing the stolen goods?” “ Nope, I were 
in the other room.” ‘“ What were you doing in 
the other room?” “ Well, I was tol’ably busy.” 
“Mr. Martin, that is not an answer to my ques- 
tion. I want you to tell the court exactly at what 
you were busy.” ‘ Well, you see, mister, I am 
subject to them ‘ar epilemtic fits, and I were in 
thar havin’ one.” And then Judge Foster rapped 
sharply to bring the court-room to order and re- 
marked on the side: “I should think having fits 
was about the busiest work any man could engage 
s ” 
in. 


— - 


Rotes of Recent Amevican Decisions 

Attorney and Client — Authority.— Where a 
party is represented by an attorney of record, he 
cannot himself assume control of the case. There- 
fore an extension of time to answer granted by 
plaintiff is invalid, and a refusal to set aside a 
judgment by default entered after the time granted 
by the court had expired, on the application of 
plaintiff’s attorney, was not an abuse of discretion. 
(Wyllie v. Sierra Gold Co. [Cal.], 57 Pac. Rep. 
809.) 

Carriers — Passengers — Tickets. — Plaintiff 
purchased a ticket from defendant’s agent at a sta- 
tion. By mistake the agent did not give him a 
proper ticket. The conductor of defendant’s train 
would not receive the ticket, and on plaintiff’s re- 
fusing to pay fare, the train was stopped about a 
mile from the station, and plaintiff was made to 
get off. Held, that the railroad company was liable 
to plaintiff for his damages. (Hot Springs Ry. 
Co. v. Deloney [Ark.], 45 S. W. Rep. 351.) 


Criminal Evidence — Conspiracy. — Accused 
told D that if he would lick W his fine would be 
paid, to which D replied that he did not want 
anybody to pay his fine, but that he would punch 
and whip W, whereupon accused advised D not to 
do so, but to slap him. D afterwards stated to 
others that he would whip W, and that accused 
and another would pay his fine; and later he did 





severely beat W, rendering him unconscious for 
several days. As D withdrew from the assault 
accused approached and indicated his satisfaction 
at what had been done, but did not strike W o: 
assist D. Held, that accused was not guilty of con- 
spiring with D to commit the assault. (State v. 
King [Iowa], 74 N. W. Rep. 601.) 

Criminal Law — Homicide — Self-Defense. — 
The defense in a murder trial being that the ac- 
cused shot and killed the deceased under the fears 
of a reasonable man that his own life was in dan- 
ger, and there being evidence in behalf of the 
accused tending to show that immediately before 
the homicide was committed, the deceased, upon 
provocation by words alone, placed his hand be- 
hind him, and advanced upon the accused, it was 
erroneous to reject evidence offered to show that 
the deceased habitually and notoriously carried a 
pistol, and that this was known to the accused. 
This is true whether upon the occasion of the 
homicide the deceased actually had upon his per- 
son a concealed pistol or not. Such evidence is, 
in such a case, admissible, however solely for the 
purpose of determining whether or not the killing 
was really done under the influence of reasonable 
fears. (Daniel v. State [Ga.], 29 S. E. Rep. 767.) 


Nuisance — Pest-House—Prescriptive Rights.— 
The fact that a public pest-house was not a nuis- 
ance, when erected by the city, because of its se 
cluded location, does not prevent persons who 
subsequently located in the vicinity thereof from 
obtaining redress, on the ground that they have 
come to the nuisance, where such building has not 
been maintained long enough to give the city a 
prescriptive right. (Mayor, etc. of City of Balti- 
more v. Fairfield Imp. Co. of Baltimore City 
[Md.], 39 Atl. Rep. 1082.) 


Railroad Company — Negligence. — Plaintiff 
was driving a wagon across a much-used public 
bridge over a railway track. A passing locomotive 
sounded its whistle directly under plaintiff's team, 
causing it to run away. Held, prima facie negli- 
gence. (Mitchell v. Nashville, etc. Ry. Co. 
[Tenn.], 45 S. W. Rep. 337.) 


Trial — Credibility of Witnesses. — A jury is not 
bound by testimony simply because it is uncontra- 
dicted. They may discredit the witness for ap- 
parent prejudice against or sympathy for the 
parties, for apparent interest in the result, or on 
circumstances which in their judgment contradict 
his testimony. (Missouri, K. & T. Ry. Co. v. 
Murphy [Kan.], 52 Pac. Rep. 863.) 


Trial — Jury — Verdict. — Each juror wrote on 
a ballot the amount of recovery he deemed proper, 
and the sums were added and divided by 12 to 
obtain an average. There was no agreement that 


the jury should be bound by such average, and it 
was not accepted as a verdict, but after further 
RE 
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deliberation a sum in excess thereof was agreed 
upon as the verdict. Held, that the verdict was not 
reached by a “resort to the determination of 
chance,” within Code Civ. Proc., § 657, subd. 2, 
allowing new trials in such cases. (McDonnell v. 
Pescadero & San Mateo Stage Co. [Cal.], 52 Pac. 
Rep. 725.) 





Correspondence. 


“THE FLAG IN WHICH IS HELD MAN'S 
HOPE.” 





To the Editor of the Albany Law Journal: 

The enclosed words were published in a lay 
journal (The Burlington Hawk-Eye) May 18th, 
1898, with the same prefatory matter. The words 
being written by a lawyer, it has occurred to me 
that there is no reason why the bar of America 
should not furnish the music for the words. I 
therefore send them to you, and if you feel dis- 
posed to print them, the members of the bar of 
the United States might, during the summer vaca- 
tion, set themselves to work and create a national 
air to go with the words. ADAIR WELCKER. 

San Francisco, CAr., June 7, 1808. 

(The original of this piece was written abroad, 
on foreign soil, and at a time when things other 
than complimentary were being said of the people 
dwelling under the flag to which the words are 
addressed. Later they were set to music by a 
Mexican composer, the air being one of great dig- 
nity and splendor; but the music was placed in the 
hands of a third person, whose address cannot at 
present be ascertained, and what has become of it 
cannot be learned. Until some composer is in- 
spired to write other music for it, it might be sung 
to the air of ** Old Kentucky Home.’’) 


I. 
My heart yearns to-day for a land far away, 
Where the stars and the stripes are unfurled; 
Where the winds, that are free, 
Uniold them, with glee, 
As a banner of Hope to the world. 


II. 


For the stars of the sky send their beams from on 
high 
On peasant and monarch to fall; 
And so there is told, 
By that banner unrolled, 
Of rights which are equal to all. 


IIl. 
When war’s clouds rose to lower, in our earliest 
hour, 
In looking for help from on high, 
Through the clouds of that night 
Pierced their sentinel light, 
And the darkness was swept from the sky. 





IV. 
Not for greed, not for gold, is God’s emblem un- 
rolled, 
But to Heaven smile its stars back resplendent, 
Since the grand love of man 
For his own fellow-man 
Is the love seen, at last, in ascendant. 


¥. 


From the dome up above may the flag that we 
love 
Reflect, as Earth journeys through Heaven, 
It’s star language, “ That might 
Is not greater than right; 
That justice to ali shall be given.” 


(Chorus. 
Then bear that banner onward 
While back reply its stars, o’er stripes unriven, 
Earth’s answer that, “ Here might 
Shall not longer crush the right; 
Justice shall henceforth rule here, as in Heaven.” 
ADAIR WELCKER. 


After each verse.) 


BERKELEY, CAL. 


a 


Rew Books and Hew Editions. 

The Life of David Dudley Field. By Henry M. 
Field. New York: Charles Scribner's Sons, 
1808. 

The work of preparing a “* Life of David Dudley 
Field” was, fortunately, undertaken and has now 
been completed by one of the two remaining 
brothers of the large and exceptionally distin- 
guished family of that name — Henry M. Field — 
who, together with the Hon. Stephen J. Field, is 
the sole survivor. In his touching dedication of 
the work to his brother, Stephen J., the author 
says: “We are all that are left! One by one, 
father, mother, brothers, sisters, have passed on 
till we are standing alone! When, last of all, our 
eldest brother left us, it would have fallen to you 
to write the story of his busy life, but that you 
were so engrossed with your duties on the bench 
as to forbid any other labor. Hence the task has 
fallen to me, who can only write as a layman. 
But if the picture be wanting in some professional 
details, it will at least be drawn by a loving hand. 
And yet it is not from mere personal regard that 
we cherish the memory of our beloved dead, but 
that he was a great figure in his generation. We 
who were nearest to him felt the inspiration most, 
and now that he is gone, we recognize more than 
ever what we owe to him, as next to what we owe 
to those who gave us being, and it is our highest 
ambition to be not unworthy of such a brother, 
and of such a father and mother.” The author 
tells us that the preparation of the volume was 
begun soon after the death of Mr. Field, and that 
it has occupied all the time that the writer could 
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give to it for three years. He mentions the sin- 
gular coincidence that just as he closed his work 
upon it his brother retired from the. Supreme 
Court of the United Statees, after a service of 
thirty-four years and six months —a longer time 
than that of any other man who ever sat upon the 
bench since the foundation of the government, not 
excepting the great Chief Justice Marshall. 

In this intensely interesting volume of 360 pages 
the author tells us the story of the life of his dis- 
tinguished brother, who, for at least a third of a 
century, was concededly “the most commanding 
figure at the American bar.” And yet, as Mr. 
Field truly says, he was not merely a figure at the 
bar, however “ commanding.” He was beyond 
and above all a reformer, a reconstructor of the 
law itself. In order that the reader may be able 
to appreciate to some extent the great work which 
David Dudley Field accomplished, the author 
sketches briefly the state of the law at the time 
when his brother entered upon the practice of his 
profession; how in the colonial period of American 
history our law was the common law of England, 
dating back to the time of Alfred the Great, and 
overlaid with the accumulations of a thousand 
years; how the acts of parliament were scattered 
thrcugh hundreds of volumes; how there were 
whole libraries of decisions of the courts — de- 
cision; that were often so contradictory as to cre- 
ate hopeless confusion; how, in the administration 
of the law, with its two forms of procedure — 
law and equity —there was even more confusion 
than in the law itself, for what was decided in one 
might be reversed in the other. The necessity for 
this roundabout way of securing simple justice, 
and the possibility of reducing the enormous bulk 
of the English law by gathering up the mighty 
fragments that were scattered all along the cen- 
turies and framing them into fixed codes, were 
questions which this young lawyer asked himself 
more than half a century ago. The more he pon- 
dered the subject the more thoroughly convinced 
did he become that it was possible to restore order 
out of chaos; and in spite of the opposition which 
was no more than natural from a profession so 
ccnservative as that of the law —an opposition 
which was often of the bitterest sort — the young 
lawyer held to his high ideals. ‘* Brought up in 
the old Puritan faith that the law of God was not 
only for the wise, but for the simple, he would 
have the law of man brought down to the intelli- 
gence of all who were under it. No foreign 
phrases should obscure its meaning. Every word 
should be in the dear old English tongue wherein 
we were born. If all men could not understand 
the intricacies of the law they could at least un- 
derstand justice, as they felt the stings and wrongs 
of injustice. He would have the pressure of the 
law like the pressure of the atmosphere, resting 
alike upon all, yet not as a burden, but as the very 














breath of life, the inspiration of freedom as well 
as of justice, that makes men strong and nations 
great. Thus the law should be ‘ of the people, by 
the pecple, and for the people.” As to how far 
the dream of the young reformer has been realized 
there is even yet serious question, but it is of 
record that a lord chancellor of England, the late 
Lord Cairns, has expressed himself to the effect 
that he (Field) “had done more for the reform of 
the law than any other living man ” — high praise, 
indeed, from such a distinguished source. While 
by no means a recluse, shut up within the walls of 
libraries, but on the contrary, taking the deepest 
interest in political, social and religious questions, 
David Dudley Field kept ever above all profes- 
sional and political ambitions the great reform 
which the undertook in his early manhood, and 
which filled up the measure of his days till he 
breathed his last, in his ninetieth year, a purpose 
thus briefly recorded on his tomb: 


“ He Devoted His Life to the Reform of the Law; 
To Codify the Common Law; 
To Simplify Legal Procedure; 
To Substitute Arbitration for War; 
To Bring Justice Within the Reach of All Men.” 


How far Mr. Field succeeded is of course left to 
the world’s judgment; the author's task was to tell 
the story of the Reformer’s life, which he has done 
in simple narrative form, often minutely and al- 
ways sympathetically. He reminds the reader that 
the character portrayed was a very positive one, 
and inevitably roused strong antagonisms, giving 
as well as receiving tremendous blows. He asks, 
now that the Reformer has gone to his grave, that 
all the passions and resentments which he and his 
work aroused should be buried with his body, and 
that the true value of what he accomplished be left 
to the judgment of history and the verdict of pos- 
terity. No one, we venture to assert, can read the 
story which Mr. Field has so well told, without 
catching something of the inspiration which filled 
the life of David Dudley Field, and kept ever be- 
fore him, despite all discouragements, the noble 
object of his useful life. 

As truly and as reverently may it be said of the 
work of David Dudley Field in bringing justice 
within the reach of all men, as was said of the 
final accomplishment of the life task of his distin- 
guished brother, Cyrus W., of transatlantic cable 
fame, in uniting two continents — “ What hath 
God Wrought? ” 

The book should be in the library of every law- 
ye: in the land. Among its embellishments are 
six portraits, two of David Dudley Field, includ- 
ing a beautiful reproduction of the celebrated full- 
length painting by Hardie, in the capitol at 


Albany, the father and mother, Justice Stephen J. 
Field, Justice David J. Brewer, his nephew, and 
Cyrus W. Field. 
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